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MANAGING WORKPLACE 
RISK POST-COVID-19



The content in this webinar and on these slides is not legal advice, and it does not
create an attorney-client relationship. It represents an interpretive and informational
summary of some of today's emerging legal issues.

For those in need of additional COVID-19-related resources or assistance, please feel
free to visit Genova Burns' COVID-19 Resource Center on our website at
genovaburns.com or contact one of our attorneys. None of today's presentation
should be a substitute for legal advice.

The content of this presentation is intended for informational purposes only. It is not intended to provide legal advice. Your use of the presentation does not create an attorney-client relationship between 
you and Genova Burns LLC.
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WAGE-HOUR ISSUES IN 
THE NEW NORMAL
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HEALTH INFORMATION, MEDICAL INQUIRIES, 
AND EMPLOYEE PRIVACY



• SCHOOL CLOSURE

• DAY CARE – JUNE 15

• SUMMER CAMP – JULY 7

• BEYOND - - SCHOOL FOR SEPTEMBER??



• DURING A PANDEMIC EMPLOYERS
CAN ASK EMPLOYEES: 

• DO YOU HAVE ANY COVID-19 
SYMPTOMS

• FEVER

• CHILLS

• COUGH

• SHORTNESS OF BREATH, OR

• SORE THROAT. 



•THIS INFORMATION
MUST BE KEPT AS
CONFIDENTIAL IN THE
EMPLOYEE’S MEDICAL
RECORD, SEPARATE
FROM THE PERSONNEL
FILE.



•YES, DURING THE

PANDEMIC.

•KEEP THE INFORMATION

IN A CONFIDENTIAL

MEDICAL FILE, NOT THE

PERSONNEL FILE.  



• WHAT PROCESS SHOULD I FOLLOW WHEN
TAKING TEMPERATURES?
• WHO (MANAGER/SUPERVISOR)

• BACK-UP IF THAT PERSON IS ILL

• PERSONAL PROTECTIVE
EQUIPMENT

• OUTSIDE OF BUILDING

• BEFORE THE START OF THE SHIFT

• SOCIAL DISTANCE WHILE WAITING

• LEAST INVASIVE WAY

• LOG IT.



• YES, DURING THE PANDEMIC.
• “[A]N INDIVIDUAL WITH THE VIRUS WILL POSE

A DIRECT THREAT TO THE HEALTH OF OTHERS.
THEREFORE AN EMPLOYER MAY CHOOSE TO
ADMINISTER COVID-19 TESTING TO
EMPLOYEES BEFORE THEY ENTER THE
WORKPLACE TO DETERMINE IF THEY HAVE THE
VIRUS.”

• MUST ENSURE THE TESTS ARE ACCURATE AND
RELIABLE

• USE FDA AND CDC GUIDANCE

• CONSIDER NUMBER OF FALSE-POSITIVES OR
FALSE-NEGATIVES ASSOCIATED WITH A
PARTICULAR TEST.

• A NEGATIVE TEST DOES NOT MEAN THE
EMPLOYEE WON’T GET SICK LATER.



• YES. IF AN EMPLOYEE HAS

SYMPTOMS OF COVID-19, 
SEND THE EMPLOYEE HOME.   



• YES. THE DOCTOR’S NOTE IS PERMISSIBLE
UNDER THE ADA.

• THE EEOC RECOGNIZES THAT THERE
MIGHT BE A DELAY BECAUSE MEDICAL
PROVIDERS ARE OVER-BURDENED RIGHT
NOW. 
• “THEREFORE, NEW APPROACHES

MAY BE NECESSARY, SUCH AS
RELIANCE ON LOCAL CLINICS TO
PROVIDE A FORM, A STAMP, OR AN
E-MAIL TO CERTIFY THAT AN
INDIVIDUAL DOES NOT HAVE THE
PANDEMIC VIRUS.”



• EMPLOYEE INFORMS YOU THAT THEY ARE HIGH-RISK DUE TO A PRE-
EXISTING HEALTH CONDITION. 

• “EVEN WITH THE CONSTRAINTS IMPOSED BY A PANDEMIC, SOME

ACCOMMODATIONS MAY MEET AN EMPLOYEE'S NEEDS ON A

TEMPORARY BASIS WITHOUT CAUSING UNDUE HARDSHIP ON THE

EMPLOYER.”

• LOW-COST SOLUTIONS:

• REDUCED CONTACT WITH OTHERS;

• DESIGNATING ONE-WAY AISLES; 

• USING PLEXIGLASS, TABLES, OR OTHER BARRIERS TO ENSURE

SOCIAL DISTANCING; 

• TEMPORARY JOB RESTRUCTURING OF MARGINAL JOB DUTIES; 

• TEMPORARY TRANSFERS TO A DIFFERENT POSITION; AND

• MODIFYING A WORK SCHEDULE OR SHIFT ASSIGNMENT.



• REASONABLE
ACCOMMODATION OF A
PREEXISTING MENTAL ILLNESS
EXACERBATED BY COVID-19?
(ANXIETY DISORDER, OCD,
PTSD)

• YES, UNLESS THE
ACCOMMODATION POSES AN
UNDUE HARDSHIP.



• INTERACTIVE PROCESS = STILL

APPLIES = CAN ASK FOR

MEDICAL DOCUMENTATION

• IF CONDITION NOT OBVIOUS

OR ALREADY KNOWN

• ACCOMMODATIONS NEEDED

MAY CHANGE OVER TIME



• CAN ASK THE EMPLOYEE

• HOW THE DISABILITY CREATES A
LIMITATION,

• HOW THE REQUESTED
ACCOMMODATION WILL EFFECTIVELY
ADDRESS THE LIMITATION, 

• WHETHER ANOTHER FORM OF
ACCOMMODATION COULD
EFFECTIVELY ADDRESS THE ISSUE, AND

• HOW A PROPOSED
ACCOMMODATION WILL ENABLE THE
EMPLOYEE TO CONTINUE PERFORMING
THE "ESSENTIAL FUNCTIONS" OF THE
POSITION



• EEOC RECOGNIZES THAT GOVERNMENT RESTRICTIONS

MAY CHANGE/ARE LIFTED (LIKE RESTRICTIONS ON

NUMBERS OF EMPLOYEES THAT CAN CONGREGATE), 
ACCOMMODATIONS MAY CHANGE.  

• MIGHT HAVE MORE REQUESTS FOR SHORT TERM

ACCOMMODATIONS.

• EEOC SAYS THAT EMPLOYERS CAN HAVE END DATES TO

ACCOMMODATIONS “TO SUIT CHANGING

CIRCUMSTANCES BASED ON PUBLIC HEALTH DIRECTIVES.”

• EMPLOYERS CAN PROVIDE ACCOMMODATIONS ON AN

INTERIM OR TRIAL BASIS, WITH AN END DATE, WHILE

AWAITING RECEIPT OF MEDICAL DOCUMENTATION.

• EMPLOYEES MAY REQUEST AN EXTENSION THAT AN

EMPLOYER MUST CONSIDER, ESPECIALLY IF GOVERNMENT

RESTRICTIONS ARE EXTENDED OR NEW ONES ADOPTED.



• IN ANTICIPATION OF RE-OPENING,
EMPLOYERS CAN ASK EMPLOYEES

WITH DISABILITIES TO REQUEST

ACCOMMODATIONS THAT THEY

WILL NEED WHEN WORK IS RE-
OPENED.



• AN EMPLOYER IS EXCUSED
FROM PROVIDING AN
ACCOMMODATION IF IT
CREATES AN UNDUE
HARDSHIP.
• HIGH BURDEN.
• SIGNIFICANT DIFFICULTY OR

EXPENSE.
• PANDEMIC CHANGES THINGS.



• PANDEMIC HAS REDUCED EMPLOYER
INCOME STREAM.
• EEOC RECOGNIZES THIS IS NOW A

FACTOR

• CONSIDERATIONS:
• AVAILABLE EMPLOYER FUNDS

• ANTICIPATED END DATE OF
RESTRICTIONS ON BUSINESS
OPERATIONS.

• ESSENTIAL WORKER STATUS NOT
RELEVANT.



• REQUIREMENTS TO WEAR GLOVES AND

MASKS

• ACCOMMODATION ISSUES

• LATEX GLOVES – ALLERGY

• MODIFIED FACE MASKS FOR

INTERPRETERS

• GOWNS TO BE USED WITH

WHEELCHAIRS

• MODIFIED EQUIPMENT DUE TO

RELIGIOUS DRESS

• BEARDS AND MASKS



• NO ACTION REQUIRED IF THE EMPLOYEE
DOES NOT REQUEST A REASONABLE
ACCOMMODATION.

• EMPLOYER CANNOT EXCLUDE AN EMPLOYEE
FROM WORK/TAKE AN ADVERSE ACTION
SIMPLY BECAUSE OF A DISABILITY.

• EMPLOYER CAN ACT IF THE EMPLOYEE IS A
DIRECT THREAT TO HEALTH AND SAFETY AND
THE THREAT CANNOT BE REDUCED BY AN
ACCOMMODATION.

• DIRECT THREAT ANALYSIS MUST BE BASED ON
MEDICAL JUDGMENT ABOUT THIS EMPLOYEE’S
DISABILITY, NOT THE DISABILITY IN GENERAL.



• CONSIDER:

• DURATION OF RISK

• NATURE AND SEVERITY OF POTENTIAL HARM

• LIKELIHOOD THAT HARM WILL OCCUR

• IMMINENCE OF HARM

• SEVERITY OF THE PANDEMIC IN THE SPECIFIC

GEOGRAPHIC LOCATION

• EMPLOYEE’S HEALTH (IS EMPLOYEE’S

CONDITION UNDER CONTROL)

• JOB DUTIES

• LIKELIHOOD OF EXPOSURE TO EMPLOYEE

• EMPLOYER SAFETY PRECAUTIONS (SOCIAL

DISTANCING)



• IF AN EMPLOYER FINDS A DIRECT THREAT, EMPLOYER

MUST STILL SEE IF THERE IS A WAY TO PROVIDE AN

ACCOMMODATION TO ELIMINATE OR REDUCE THE RISK.

• IF THERE IS STILL RISK, THEN THE EMPLOYER MUST

CONSIDER:

• TELEWORK, 

• LEAVE, OR

• REASSIGNMENT (DIFFERENT JOB/DIFFERENT

LOCATION/JOB THAT ALLOWS FOR TELEWORK).

• EXCLUDE THE EMPLOYEE FROM WORK IF, DESPITE THE

ANALYSIS, THE RISK OF SUBSTANTIAL HARM CANNOT BE

REDUCED BY A REASONABLE ACCOMMODATION.  



• ACCOMMODATE PREGNANCY-RELATED MEDICAL

CONDITIONS

• PREGNANCY DISCRIMINATION ACT REQUIRES

EMPLOYERS TO TREAT PREGNANT EMPLOYEES THE SAME

AS OTHERS WHO ARE SIMILAR IN THEIR ABILITY OR

INABILITY TO WORK.  PREGNANT EMPLOYEES MAY BE

ENTITLED TO JOB MODIFICATIONS, INCLUDING TELEWORK, 
CHANGES TO WORK SCHEDULES OR ASSIGNMENTS, AND

LEAVE TO THE EXTENT PROVIDED FOR OTHER EMPLOYEES

WHO ARE SIMILAR IN THEIR ABILITY OR INABILITY TO

WORK.  



• CDC WARNS THIS GROUP IS HIGH RISK OF SEVERE

ILLNESS FROM COVID.

• CANNOT INVOLUNTARILY EXCLUDE FROM WORKPLACE

BASED ON AGE, EVEN IF THE EMPLOYER IS TRYING TO

PROTECT THE EMPLOYEE.  

• NO RIGHT TO ACCOMMODATION DUE TO AGE.  
“HOWEVER, EMPLOYERS ARE FREE TO PROVIDE

FLEXIBILITY TO WORKERS AGE 65 AND OLDER; THE ADEA 
DOES NOT PROHIBIT THIS, EVEN IF IT RESULTS IN YOUNGER

WORKERS AGES 40-64 BEING TREATED LESS FAVORABLY

BASED ON AGE IN COMPARISON.” 

• WORKERS AGE 65 + MAY REQUEST ACCOMMODATIONS

OF OTHER HEALTH CONDITIONS, AS OPPOSED TO AGE.



• “THE ADA DOES NOT REQUIRE THAT AN

EMPLOYER ACCOMMODATE AN EMPLOYEE

WITHOUT A DISABILITY BASED ON THE DISABILITY-
RELATED NEEDS OF A FAMILY MEMBER OR OTHER

PERSON WITH WHOM SHE IS ASSOCIATED.”

• OPTIONAL FOR AN EMPLOYEE TO PROVIDE AN

ACCOMMODATION IN THIS INSTANCE.  

• OTHER CONSIDERATIONS

• DISPARATE TREATMENT CLAIMS

• FMLA



• EMPLOYERS CAN PROVIDE ALL EMPLOYEES WITH

CONTACT INFORMATION FOR DISABILITY

ACCOMMODATION REQUESTS IN CONNECTION WITH

RECALL TO THE FACILITY. 

• EMPLOYERS MAY RE-STATE THE CDC-LISTED MEDICAL

CONDITIONS THAT MAY PLACE PEOPLE AT HIGHER RISK

OF SERIOUS ILLNESS IF THEY CONTRACT COVID-19, AND

INFORM EMPLOYEES THAT REQUESTS RELATED TO THESE

CONDITIONS, AND ANY OTHER CONDITIONS, WILL BE

CONSIDERED ON A CASE-BY-CASE BASIS

• EMPLOYERS ALSO MAY SEND A GENERAL NOTICE TO ALL

EMPLOYEES DESIGNATED FOR RECALL ADVISING THEM

THAT DISABILITY ACCOMMODATION REQUESTS WILL BE

CONSIDERED ON AN INDIVIDUAL BASIS. 



• ENGAGE IN THE INTERACTIVE

PROCESS.  
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 Maturity:

• Loans made after June 5, 2020 – Loan Term of 5 Years

• Loans made before June 5, 2020 – May amend with Lender

 Loan Forgiveness Covered Period:

• 24 weeks (not later than December 31, 2020)

• Existing borrowers (loans before June 5, 2020) may elect to keep 8-week covered period

 Payroll Costs Requirement:

• At least 60% of the PPP Loan

 ForgivenessAmount Adjustments - Exemption Based on EmployeeAvailability:

• Document inability to rehire individuals who were employees on February 15, 2020; and

• Document inability to hire similarly qualified employees for unfulfilled positions on or before December
31, 2020

• Document inability to return to same level of business activity as before February 15, 2020 due to
compliance with sanitation, social distancing, or other worker/customer safety requirements of HHS,
CDC, OSHA from March 1, 2020 – December 31, 2020

 Extension of Deferral Period: 10 months
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Founded over 30 years ago, Genova Burns 
works with many of the premier companies 
and business interests.  Our firm stands at the 
intersection of law, government and business.

www.linkedin.com/genova-burns-llc

www.genovaburns.com

Twitter.com/genovaburns

www.facebook.com/GenovaBurns

The content of this presentation is intended for informational purposes only. It is not intended to provide legal advice. Your use of the presentation does not create an attorney-client relationship between 
you and Genova Burns LLC.

973-533-0777

Dina M. Mastellone, Esq. – dmastellone@genovaburns.com

Young-Ji Park, Esq. – ypark@genovaburns.com

Douglas E. Solomon, Esq. – dsolomon@genovaburns.com

John R. Vreeland, Esq. – jvreeland@genovaburns.com

Keith A. Krauss, Esq. – kkrauss@genovaburns.com

Brigette N. Eagan, Esq. – beagan@genovaburns.com


